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Current Zopics. 


ti HE execution of the murderer Durrant, 


in San Francisco, on the 7th inst., ends 
the 
criminal history of the century. 


one of most remarkable cases in the 
Not only 
was the crime for which he was tried and at 
last executed one of the most shocking that 
it is possible to imagine, involving, as was 


shown by the medical examination of the 


bedy of the victim, the additional crime of 


outraging a pure and innocent girl, but the 
circumstances attending its commission, and 
that of the other similar crime of which Dur- 
rant was probably guilty, but for which he 
was not tried, remarkable in 


were every 


aspect. The defense of the prisoner was 
equally remarkable, and the stubborn fight 
made in his behalf by relatives and friends 
would have been truly heroic if put forth in a 
better cause. The fact that by innumerable 
motions, based largely upon legal technicali- 
ties, the execution was stayed for more than 
two vears after the pronouncing of the sen- 


tence, gives some idea of the persistence of 


the efforts made in behalf of the condemned 


The trial, which is still fresh in the public | 


recollection, was also remarkable for the 


fairness and impartiality with which it was 


conducted. The evidence, although entirely 


circumstantial, was very strong, and in the 
bution 


minds of the jury, which was most carefully 


selected, left no other presumption than that | 


of the guilt of the accused. 
are notoriously tender-hearted, and those of 


the State of California are certainly no ex-' 


Vox. 57 — No. 3. 


American juries ; long 


ception in this respect. The fact that the 
the skilful and 
astute counsel and large sums of money, was 


accused, with aid of most 
unable to secure either an acquittal or a dis- 
agreement of the jury, is probably conclu- 
sive in the minds of the great majority that 
the verdict was right, and that the penalty, 
Yet 


well-intentioned 


though tardy, was richly deserved. 


there are doubtless many 
persons who feel regret that the life of Dur- 
rant was forfeited, because, in their view of 
the 


guilt. 


case, there was some doubt as to his 
This feeling was probably accentu- 
ated by the other fact, that the condemned 
man protested his innocence of the crime for 
which he was about to be executed with al- 
most his last breath. Such protestations are 
so common, even in cases of known guilt, as 
to be entitled to very little, if any, weight, 
for, inexplicable as they may appear, made 
as they are, in the very presence of death, it 
should be remembered that while there is life 
A felon of the type of Durrant 
the last who 


would be expected to make a confession. 


there is hope. 
would, moreover, be about 
Those persons who incline to the belief in his 
that the 
dence was most damning, and that in the 


innocence should remember evi- 
attempt to prove an alibi the accused in- 
volved himself in numerous contradictory 
statements, which fact alone was very potent 
with the jury, and properly so. It would be 
indeed a most monstrous thing if an inno- 
cent man could be thus accused, tried, con- 
victed, kept in prison for years, his family 
and friends impoverished by the cost of the 
defense, and he himself finally executed, 
though innocent: and if such were proven to 
be the fact, one such case, we are free to ad- 
mit, ought to be sufficient to forever abolish 


| the death penalty in cases where circumstan- 


tial evidence must be relied upon exclusively. 
It seems to us, however, in view of all the 
circumstances of the case, that there is no 
rcom whatever for the presumption of the 
innocence of the accused, and that the retri- 
which has overtaken this monster 
was not only justly due, but altogether too 
delayed. In few other civilized coun- 
tries would such delays as took place in the 
Durrant case have been possible. The final 
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triumph of Justice shows that the reproach 
attempted to be cast upon tlie State of Cali- 
fornia, to the effect that it was impossible to 
bring convicted murderers to the gallows 
there, is not deserved. More than half a 
dozen other murderers awaiting execution in 
the Golden State were fully prepared to re- 
sort to tactics similar to those employed in 
the Durrant case, in the event of the latter’s 
success. For the welfare of society it is 
properly a matter of congratulation that the 
law is now likely to be vindicated in these 
cases as well. 


While the bench always is and should be 
amenable to a just degree of criticism, not 
unfrequently the bar manifests a disposition 
to cavil at matters which do not furnish rea- 
sonable grounds for just criticism. A nota- 
ble instance of this disposition is in the 
report from remarks of Judge Patterson at a 
recent dinner in Philadelphia, from which 
certain critics have drawn the conclusion that 
Judge Patterson intended to disparage the 
bar as at present constituted, more particu- 
larly in New York city. We publish a state- 
ment from the gentleman who presided at 
this dinner, showing that these criticisms 
were entirely without foundation — in fact, 
the misfortune in this case seems to have 
been that the reporter drew upon his imagi- 
nation for his facts, and put words in the 
mouth of Judge Patterson which were never 
uttered by him, and therefore conclusions 
have been drawn which were entirely un- 
justified. Judging from correct reports of 
what was said at the time, Judge Patterson’s 
remarks seem in nowise to have transcended 
the limits of good taste, and to have been en- 
tirely proper to the occasion. 


New Jersey appears to be one of the States 
which is badly in need of greater stringency 
in the recruiting of the legal profession. 
One of the New York dailies is authority for 
the statement that the New Jersey bar “ is 
crowded with lawyers unfit for the profes- 
sion, and that a weeding-out process is in 
order.” We have no knowledge as to 
whether the New Jersey bar is in this respect 
worse than that of New York, but it would 





not be at all surprising if it were so, in view 
of the low standard now maintained. The 
New Jersey Law Journal has no hesitation 
in pronouncing the so-called Dunn act, which 
changed the prescribed period of study from 
four years to no definite time whatever, a 
mistake, to say the least. It doubts, more- 
over, whether a single judge on the bench of 
the Supreme Court would permit the Dunn 
regulation to be enforced if they could pre- 
vent it— which is greatly to their credit. 
Our contemporary truly says that any maf 
of good mental equipment, especially in the 
direction of memory, can pad his mind with 
the book knowledge necessary to pass exam- 
inations. All that is required is a few 
months’ “ cramming ” — more or less, ac- 
cording to the capacity of the student to 
devour the contents of a few books. The 
Journal adds: “ But this is not to make a 
lawyer. This is not to secure a real knowl- 
edge of elementary law. This is not to be 
able to prepare legal papers or to properly 
represent the interests of clients in court. A 
lawyer can only be made by training. And 
legal training, in its first elements, can only 
be evolved from practice-work in a lawyer’s 
office. For this a period of study and disci- 
pline extending over four years is, in most 
cases, not too long; or, if it is, the term could 
be minimized to three years. We hope to 
see the time when the legislature will repeal 
the Dunn act, and either restore the original 
act or substitute a better.” In this hope 
every friend of the legal profession, it seems 
to us, should heartily join, and in addition 
supplement the hope with some good, effec- 
tive work in the desired direction. 


A year ago we had occasion to refer to 
and commend the action of Governor Black, 
of New York, in taking a firm stand in favor 
of the diminution of the volume of legisla- 
tion and, as an important means to that end, 
the establishment of biennial sessions of the 
legislature. On the assembling of the legis- 
lature of 1898 the Governor, among other 
recommendations and suggestions made in 
his annual message, reaffirms his original be- 
lief “that a session every two years could 
easily pass all the bills required by the State, 
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greatly reduce expenses, remove the danger 
which increases every year from over-legis- 
lation, give the laws a chance to be under- 
stood, protect those interests subjected to 
measures known as strikes, and relieve the 
people from the complications and uncer- 
tainties into which excessive legislation is 
sure to plunge them.” The governor adds: 
“The wisdom of the biennial session has 
forced itself upon nearly all the States. Out 
of forty-five States thirty-nine have adopted 
it, and in comparatively few cases where it 
prevails are extra sessions held. These extra 
sessions are sometimes called by the gover- 
nor for specific purposes, and no other can 
be considered. This change would involve a 
modification of the terms of senators and 
assemblymen. I believe the people would 
approve it, and in my judgment that legisla- 
ture will render a great service which takes 
the first step toward submitting the question 
to them.” Governor Black’s faculty for 
strong and trenchant statement — almost 
epigrammatic in style—has rarely been better 
illustrated than in the quotation given above. 
The entirely satisfactory experience of so 
many States of the Union with legislative 
sessions every other year ought to remove 
the matter from the domain of the experi- 
mental, and prove a strong stimulus to the 
legislature of New York in bringing about 
the desired reform in this State. In urging 
a short session and careful scrutiny of all 
bills before their passage, the governor takes 
occasion to point out the fact that it is a seri- 
ous mistake to pass a large number of bills 
near the close of the session. He gives a few 
interesting and significant statistics, showing 
that at the adjournment of the legislature on 
the 24th day of April last, there were left for 
the governor 783 bills to be examined, con- 
sidered and disposed of in the period of thirty 
dzys, including Sundays. Subtracting the 
seven days which were required to classify 
and arrange them, the executive was given 
about three weeks for the consideration of 
the mass of bills. He truly says that work 
done under such circumstances must neces- 
sarily be imperfect. The amount of careful 
consideration possible to be given is under- 
stood when it is calculated that he must con- 








sider and dispose of at least forty bills a day. 
Biennial sessions, while not claimed to be a 
cure-all, will certainly mitigate the evils now 
suffered. The proposed reform may be de- 
ferred — it cannot be defeated. 


In the action of Nathan Eichner, respond- 
ent, v. The Bowery Bank of New York, ap- 
pellant, decided by the New York Supreme 
Court, Appellate Division, First Depart- 
ment, in December, 1897, Williams, J., writ- 
ing the opinion, it was held that, in an action 
against a bank by a depositor to recover 
damages for failure to pay a check drawn by 
him in favor of a third person, a complaint is 
fatally defective which fails to allege that the 
check had been endorsed by the payee. 
This precise question was passed upon in the 
case of Rowley v. The National Bank of 
Deposits (18th N. Y. Supp., page 545) by 
the General Term of the First Department. 
In the course of his opinion in that case, Mr. 
Justice Ingraham said that “until it (the 
check) was endorsed, the defendant was not 
bound to pay it, and before there can be any 
cause of action against the defendant, be- 
cause of its refusal to pay the check, the 
complaint must allege that the defendant was 
under a legal obligation to pay the same.” 
The court, in the Eichner case, laid down the 
important principle that so far as the action 
may be regarded as one to recover damages 
for slander of the complainant in his capacity 
or occupation of merchant or trader, it can- 
not be maintained against the defendant as 
a corporation. The theory of the complaint 
was that the defendant not only refused to 
pay the check, but that it also stated, in ef- 
fect, that the complainant had no funds in 
the bank subject to the payment of the check. 
“Tf this may be regarded as slander at all,” 
says Mr. Justice Williams, “it was not one 
for which the corporation itself would be 
lizble. The corporation itself could not talk. 
The statement must have been made by 
some officer or agent of the corporation, and 
if there was liability for slander at all it must 
have been the personal liability of such offi- 
cer or agent, and not of the corporation.” 
The court quotes Townshend on Slander 
and Libel, section 265, where it is said that 
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“a corporation can only act by or through 
its officers or agents, and as there can be no 
agency to slander, it follows that a corpora- 
tion cannot be guilty of slandering. It has 
not the capacity for committing that wrong. 
If an officer or agent of a corporation is 
guilty of slander he is personally liable, and 
no liability results to the corporation.” In 
Odgers on Libel and Slander (page 368) it 
is said: “ A corporation will not, it is sub- 
mitted, be liable for any slander uttered by 
an officer, even though he be acting honestly 
for the benefit of the company and within 
the scope of his duties, unless it can be 
proved that the corporation expressly or- 
dered and directed that officer to say those 
very words, for a slander is a voluntary tor- 
tious act of the speaker.” 


The retirement with the close of the year 
1897 of Justice George B. Bradley, of Corn- 
ing, N. Y., as one of the justices of the Su- 
preme Court, is a distinct loss to the judi- 
ciary of the State. The services of Justice 
Bradley in the halls of 
councils of his party, and upon the bench 
have been of the highest order. 
pure and high-minded, with clear mental 
vision and rugged integrity, he has done 
most valuable and lasting work, which will 
place his name high on the roll of the Em- 
pire State’s distinguished jurists and states- 
men. 


legislation, in the 


Singularly 


For a year previous to his retirement 
Justice Bradley had been assigned to the 
Brooklyn Division of the 
He has now rounded out a 
spects honorable as well as 


Supreme Court. 
career in all re- 
useful, with the 
His 
hosts of friends will wish him a_ peaceful 
close of a life so well spent. 


priceless heritage of a good name. 


Do smoking and the closing of one’s eyes 
conduce to thought? The question seems to 
have arisen in the case of Musselman vy. 
Musselman (44 Indiana, 107), in which the 
following interesting and suggestive head- 
notes are to be found: 

“Where it does not appear, on appeal, 
how smoking in court by the judge and at- 
torneys prevented a party from having a fair 
trial, and the party assigning such conduct 





as a ground for a new trial does not appear 
to have objected to it, there is nothing for 
the Supreme Court to consider in relation to 
such conduct. 

“The assignment as a reason for a new 
trial ‘that the judge erred in sleeping or 
sitting with his eyes closed during the read- 
ing of the written evidence on the part of 
the plaintiff at the trial’ is too vague and 
indefinite. If the judge were asleep, the 
party should have ceased reading or awak- 
ened him; if he sat merely with his eyes 
closed, it is presumed he did so to hear the 
more acutely.” 

‘tapiiiiniiiatatioes 


Hotes of Cases. 


In Cummings v. City of Hartford, decided by 
the Supreme Court of Errors of Connecticut in 
November, 1897 (38 Atl. R. 916), it was held that 
a notice to a policeman of a defect in a street is a 
notice to the city, where he is charged with the 
cuty of remedying or reporting defects. It ap- 
peared that after sundown a policeman charged 
with the duty of remedying or reporting defects in 
streets found a strip fifty feet long and three feet 
He 


placed a feeble lantern at each end of the strip, but 


deep, where a sidewalk had been removed. 


there were no lights or obstructions at the sides, 
and a pedestrian fell in. It was held that the city 
was liable. 

The court said in part: 

Every municipal corporation which is charged 
with the duty of maintaining the highways within 
its limits in sufficient condition of repair is bound 
to make use of such agencies as the law may pro- 
vide, or reasonable care demand, for ascertaining 


from time to time what their condition is, and 
remedying any defects that may be found to exist. 
By the charter of the city of Hartford, the board 
of street commissioners, whose duty it is to ap- 
point a superintendent of streets, is made such an 
agency (6 Sp. Laws, p. 749): but it is not neces- 
The common 
the general super- 


vision of the streets from that board, but they 


sarily the only one to be employed. 
council could not withdraw 
could aid or supplement the exercise of its powers 
by appropriate ordinances (City of Hartford v. 
Hartford Electric Light Co., 65 Conn. 324, 329, 32 
Atl. 925. 
department, and leaves it to the proper municipal 
authorities to prescribe in detail the duties of the 
pclicemen (6 Sp. Laws, p. 749). Their primary 
duty is to guard the city by day and nighi, 
preserve the public peace. 


The charter also provides for a city police 


and 
In this they are the 
agents of the law, and in a certain sense officers of 
the State (Farrell v. City of Bridgeport, 45 Conn 
191, 195; State v. Pinkerman, 63 Conn. 176, 182, 28 
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Atl. 110). But, as the performance of this duty 
necessarily involves patrolling the streets, it is ob- 
vious that the patrolmen are in a position which 
vives them special opportunities for inspecting the 
cendition of these streets, and observing any de- 
fects in them as soon as they arise. As they are 
appointed and paid by the city, and there is no 
incompatibility between the function of guarding 
the public against acts of criminality and that of 
guarding it from harm by acts of trespass or 
negligence, it was proper for the defendant to lay 
down the duties of policemen, as was done in the 
ordinance (chapter 13) and rule set forth in the 
finding. thus an 


agency to inspect the streets, and in case of need 


3y commissioning existing 
to remedy defects, the city was relieved of a need- 
less expense, which would have been incident to 
the organization of a patrol force of equal effi- 
ciency, to act under the orders of the board of 
While, therefore, that board 
is the immediate representative of the city in re- 


street commissioners. 


spect to whatever pertains to the repair of streets, 
and notice to it of any want of repair is, as matter 
o! law, notice to the city, it is also true that every 
patrolman on the police force has been placed in 
such a position that notice to him of any such want 
of repair may, under 
notice to the city. 


certain circumstances, be 
Such circumstances the Supe- 
rior Court held to exist in the case at bar, and 
there is nothing in the facts found to impugn the 
validity of the conclusion. 

The ruling that the policeman on day duty who 
first discovered the excavation should have 
vented the further unlawful 
highway ”’ was incorrect. 


™ pre- 
the 
It assumes that he knew 
or ought to have suspected that the work was 
being done without a permit. 


obstruction of 


On the contrary, he 
had a right to presume that, before undertaking to 
relay a sidewalk upon a crowded street, the con- 
tractor had obtained the necessary authority from 
He was there- 
fore in no fault for not inquiring as to this point, 


the board of street commissioners. 


or for not immediately reporting what he had seen 
to the chief of police. The policeman on night 
duty, however, was placed in a different position. 
His attention called about sundown to the 
dangerous condition in which the sidewalk had 
been left, and the obvious insufficiency of the bar- 
He 
procured a couple of lanterns, and set one on the 
plank at each end of the ditch, but left it otherwise 
wholly unguarded on either side for its entire 
length of fifty feet, proceeding upon his beat with- 
out taking any further precautions or making any 
report to his superiors. 


was 


riers placed for the protection of pedestrians. 


In this he failed to com- 


ply with the rules of the department, which pro- 
vided one of the principal means relied on by the 
city for the discharge of its duty of keeping the 


streets in repair. The Superior Court was war- 
ranted in finding that, under all the attending cir- 


cumstances, the city had sufficient notice of the 





dciect to enable it to provide proper safeguards to 
protect those passing upon the street, and that it 
was negligent in not making such provision. It 
is true that, in arriving at these results, some 
weight was attached to what was held to be the 
default of the first policeman; but the conclusion 
as to actionable negligence was amply justified by 
the conduct of the second, and the judgment is 
fully supported by the finding that the measures 
which he took for the safety of the public were in. 
adequate and insufficient. 


In Livingston v. Bradford, decided by the Su- 
preme Court of Michigan, in December, 1897 (73 
N. W. R. 134), it appeared that only three per- 
sons — defendant, a bank cashier; the book- 


| keeper and plaintiff, the janitor and under-clerk — 


had access to the working-room of the bank; that 
there had been unusual shortages in various small 
sums; that defendant placed a fifty-cent piece un- 
det some paper where plaintiff worked, which 
disappeared; that a twenty-five-cent piece had 
been placed much in the same way, and had dis- 
appeared; that a silver dollar had disappeared from 
the side of the tray where the silver was kept; that 
defendant, in the presence of the bookkeeper only, 
charged plaintiff with taking such pieces of money; 
and defendant also told plaintiff’s father, when no 
one else was present, about missing money, and 
that he thought plaintiff took it.. It was held that 
the communications by defendant were so far priv- 
ileged as to rebut the prima facie inference of mal- 
ice and cast on plaintiff the onus of proving malice 
in fact. 


In Hanson vy. Hartse, decided by the Supreme 
Ccurt of Minnesota in December, 1897 (73 N. W.: 
R. 163), it was held that upon a sale of a domestic 
animal to a retail butcher, engaged in the business 
of slaughtering such animals, ard selling their 
flesh to his customers for their use as food, there is 
no implied warranty that the animal is fit for food, 
although the vendor knows the purpose for which 
the butcher buys it. 

The court said: 

According to the allegations of the complaint, 
as well as the uncontradicted evidence, the plain- 
tiff was a retail butcher, whose business was to 
buy and slaughter cattle and sell the meat to his 
customers to be by them used for food. The de- 
fendant was a farmer and the owner of a fat steer. 
The complaint alleges that plaintiff bought the 
steer of the defendant for the purposes of his busi- 
ness; that at the time of the purchase the animal 
was affected with the disease known as “lumpy 
jaw,” and wholly worthless and unfit for food, all 
of which facts were well known to the defendant: 
but that defendant, well knowing the diseased con- 
dition of the steer, and the purposes for which the 
plaintiff was buying it, did wrongfully, and for the 
ptrpose of deceiving the plaintiff, withhold and 
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conceal from plaintiff the fact that the animal had 
“lumpy jaw,” but on the contrary did, with in- 
tent to defraud the plaintiff, misrepresent to him 
the true condition of its health, thereby inducing 
him to purchase it. This action was brought to 
recover damages, measured by the sum paid for 
the steer and the expenses of employing a veteri- 
nary surgeon to examine the animal and of de- 
stroying its carcass. It will be observed that the 
action was essentially one oi tort for fraudulent 
representations as to the condition of the animal 
and the fraudulent concealment oi its diseased con- 
dition. There was neither allegation nor proof of 
any express warranty that the animal was fit for 
human food. The evidence was undisputed that 
the animal had the disease known as “ lumpy jaw,” 
and hence that its flesh was unwholesome and 
wholly worthless for food; also that plaintiff and 
defendant both knew before the sale that it had a 
lump on one of its jaws, which plaintiff himself 
examined before he made the purchase. We think 
the evidence was also conclusive that defendant 
knew the purposes for which plaintiff was pur- 
chasing the steer. Assuming, without deciding, 
that the evidence would have justified the jury in 
finding that the defendant knew or had good rea- 
son to believe that this lump was the result of the 
disease called “lumpy jaw,” and that the flesh of 
the animal was unwholesome, and fraudulently 
ccncealed this fact from the plaintiff for the pur- 
pese of inducing him to buy, yet the evidence on 
that point was certainly not conclusive. Neither 
was that question submitted to the jury. The 
court submitted the case to the jury exclusively 
upon the theory that there was an implied war- 
ranty on part of the defendant that the meat of 
the animal was fit for domestic use, and instructed 
them that if they found that the meat was diseased 
and unfit for use as food (upon which the evidence 
was undisputed) the plaintiff would be entitled to 
recover, unless they also found that at the time of 
the sale he was advised by the defendant that the 
animal had a disease that made the meat unfit for 
the purposes for which the plaintiff intended to use 
it. As there was no evidence that the defendant so 
advised the plaintiff, the charge of the court 
amounted to an instruction to find for the plaintiff, 
which the jury did. Hence the charge of the court 
can only be sustained upon the ground that, on the 
facts, there was an implied warranty on part of 
the defendant that the animal was fit for food. The 
doctrine of an implied warranty on the sale of 
articles intended for food, if it exists at all, does 
not extend beyond the case of a dealer who sells 
provisions directly to the consumer for domestic 
use. It does not extend to sales between dealers, 
whether wholesale or retail, or to sell again, and 
not for consumption by the immediate buyer. We 
are not aware of any well-considered case to the 
contrary. While there are expressions in some of 
the cases which seem to favor a contrary rule, yet 





we think that an examination will show that in 
most of them it appeared that the seller knew or 
had reason to suspect at the time of the sale that 
the article was unsound and unfit for food, and 
concealed that fact from the buyer, and hence that 
the action was really one for deceit, and not on a 
warranty. Indeed, it has been urged by able au- 
thorities that the doctrine of an implied warranty, 
even in the sale of provisions by a dealer to the 
immediate consumer, had its origin in the United 
States in a misconstruction of the meaning of the 
language used in 3 Bl. Comm. (p. 165), the claim 
being that the author only had reference to an ac- 
tion for deceit. And Mr. Benjamin in his work on 
Sales (section 670 et seg.) argues very forcibly that 
in England the responsibility of a victualer, 
butcher or other dealer in articles of food to the 
inimediate consumer, for selling unwholesome 
food, was one imposed by statute, and did not 
arise out of any contract of implied warranty. 
There may be considerations of public policy 
which should take sales by dealers in provisions 
for immediate consumption by the purchaser out 
of the general rule of caveat emptor, but the excep- 
tion to the rule certainly does not extend beyond 
that. This is not a new question in this court 
(Ryder v. Neitge, 21 Minn. 70; see Howard v. 
Emerson, 110 Mass. 320; Gieroux v. Stedman, 145 
Mass. 439, 14 N. E. 538; Benj., Sales, Am. note, 
pp. 647, 648). We are referred to Gen. St. 1894 
(sections 6805, 6979, 6982), as changing the com- 
mon-law rule, but we find nothing in them that 
has any bearing on the question. 


In Manhattan Life Ins. Co. of New York v. 
Carder, decided by.the U. S. Circuit Court of Ap- 
peals, Fourth Circuit, in November, 1897 (82 Fed. 
R. 986), it was held that the phrase, “in good 
health,” in a life insurance policy, is comparative; 
and an assured is in good health unless affected 
with a substantial attack of illness, threatening his 
liie, or with a malady which has some bearing on 
general health. 

The court said in part: 

The term “in good health” is comparative. It 
does not mean in perfect health, nor would it de- 
pend upon ailments slight and not serious in their 
natural consequences. In construing this term in 
a life policy we must regard the character of the 
risk assumed. Looking at it from this point of 
view, it would seem that a person was in good 
health unless he was affected with a substantial 
attack of illness, threatening his life, or with a 
malady which had some bearing on the general 
health; not a slight illness or a temporary derange- 
ment of the functions of some organ (see Connec- 
ticut Mut. Life Ins. Co. v. Union Trust Co., 112 
U. S. 257, 5 Sup. Ct. 119). 

In May, Ins. (2d Ed.) 387: “ Good health does 
not import a perfect physical condition. The epi- 
thet ‘good’ is comparative, and does not ordi- 
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narily mean that the applicant is free from infirm- 
ity. Such an interpretation would exclude from 
the list of insurable lives a large proportion oi 
mankind. The term must be interpreted with ref- 
erence to the subject-matter and the business to 
which it related. Slight troubles not usually end- 
ing in serious consequences, and so unirequently 
that the possibility of such result is usually disre- 
garded by insurance companies, may be regarded 
as included in the term * good health.’ ” 

* The term ‘sound health,” says the Supreme 
Court of Michigan in Brown v. Insurance Co. (65 
Mich. 306, 32 N. W. 610), “* when used in questions 
in applications for life insurance, means a state of 
health free from any disease or ailment that affects 
the general soundness and healthfulness of the sys- 
tem seriously; not a mere temporary indisposition, 
which does not tend to weaken or undermine the 
constitution of the assured.” 

The testimony of the physicians all concur in 
treating the ailment of Carder as temporary indis- 
position, which did not weaken or undermine his 
constitution. We are of the opinion that, within 
the meaning of the policy, he was in good health. 


CHATTEL MORTGAGE. 


AGREEMENT TO REFRAIN FROM FILING — PRIOR- 
ITY OF LIEN OF ATTACHMENT. 


New YORK SUPREME Court — APPELLATE 
Division — First DEPARTMENT. 

December, 1897. 

Present: Hons. CHarLEsS H. Van Brunt, P. J.; 
GeorGeE C. Barrett, WILLIAM RuMSEy, PARDON 
C. WiLxiams and Epwarp Parrterson, JJ. 
ALBERT R. Lepoux, Appellant, v. THE BANK oF 

AMERICA et al., Respondents. 

Plaintiff, being the owner and holder of a chattel 
mortgage upon property of a corporation exe- 
cuted and delivered November 24, 1894, ar- 
ranged with an officer of the company to 
withhold the filing of the same, pursuant to 
which understanding the mortgage was not 
filed until June 14, 1895, one day after liens by 
attachment upon the property covered by the 
mortgage had been acquired by the defend- 
ants, the Bank of America, and others. Held, 
that the mortgage was void as to creditors, 
and that the liens of the attachments were 
superior to that claimed by the plaintiff under 
the mortgage. 

The defendant, the Bank of America, introduced 
in evidence, against plaintiff's objection, the 
judgment-roll in an action in which the bank 
recovered a judgment against the East River 
Silk Company, the plaintiff’s mortgagor, as 
proof of the relation of creditor and debtor. 
Held, that the judgment was conclusive evi- 





dence of the relation of debtor and creditor, 
and could not be assailed except upon proof 
of its procurement through collusion or fraud, 
which plaintiff disclaimed any intention or 
ability to do. 
Appeal from judgment entered after trial at Spe- 
cial Term. 
John S. Smith for appellant; C. E. Rushmore 
ior respondents. 


Patrerson, J.—This action was brought 
against the East River Silk Company to foreclose 
a chattel mortgage made by it to the plaintiff, 
and also against certain receivers of the mort- 
gagor and against the Bank of America and the 
National Union Bank, who procured attachments 
under which levies were made upon the property 
of the Silk Company. The Bank of America sub- 
sequently recovered a judgment against the Silk 
Company on its claim. Other parties, not neces- 
sary to mention, are also made defendants. In 
addition to the foreclosure of the mortgage, the 
object of the action was to cut off the liens of the 
attaching creditors, and of the receivers, and to 
procure a judgment for any deficiency that might 
arise after the sale of the mortgaged property. 
The material facts necessary to be considered are 
the following: 

The mortgage of the East River Silk Company 
to the plaintiff was executed and delivered on the 
20th of November, 1894; it was not filed, as re- 
quired by law, until June 14, 1895. The delay in 
filing was pursuant to an agreement or under- 
standing had between the plaintiff and a repre- 
scntative of the Silk Company. That might have 
been sufficient to invalidate the mortgage. (Tren- 
ton Bank v. Duncan, 86 N. Y. 228.) On the 13th. 
of June, 1895, the Bank of America and the Na- 
tional Union Bank delivered warrants of attach- 
ment against the property of the East River Silk 
Company to the sheriff of the county of Queens, 
and it appears that the sheriff’s deputy made a levy 
on the property of the company early on the 
morning of the 13th of June. On the same day, 
the chancellor of New Jersey appointed receivers 
of the company, it being a New Jersey corpora- 
tion, and on the afternoon of the same day the 
same receivers were appointed in the State of New 
York by an order of the Supreme Court. It there- 
fore is made to appear that the levies under the 
attachments of the two banks and the title of the 
receivers appointed in this State preceded by one 
day the filing of the chattel mortgage. The court 
below directed judgment for the plaintiff, so far as 
the Silk Company was concerned, but dismissed 
the complaint as to the other defendants. The 
cnly object of making the banks and the receivers 
parties was to cut off their liens or interests, the 
theory of the action being that the banks and the 
receivers stood in the relation of subsequent al- 
leged lienors to the plaintiff. They did not occupy 
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such a relation. Although their liens and the 
banks’ debts may have arisen subsequently to the 
date of the execution and delivery of the chattel 
niortgage to the plaintiff, yet as against them that 
mcrtgage was absolutely void, because it was not 
filed as required by law, but was detained from the 
files by reason of an agrement or understanding 
The 
statute is peremptory in its terms (Laws of 1893, 


between the mortgagor and the mortgagee. 
chap. 279, sec. 1). It provides that every mort- 
gage or conveyance intended to operate as a mort- 
gage of goods and chattels hereafter made, which 
shall not be accompanied by an immediate deliv- 
ery and be followed by an actual and continued 
change of possession of the things mortgaged, 
shall be absolutely void as against creditors of the 
mortgagor, subsequent 
gagees in good faith, unless the mortgage or a 


purchasers, and mort- 
copy thereof shall be filed as directed in the suc- 
ceeding section; which succeeding section relates 
to the place of filing. There is no room for con- 
struction of this statute; it is positive in its terms, 
and instrument of the 


scribed in the section quoted absolutely void — 


makes an character de- 
that is, in legal effect non-existent —as against 
creditors, unless it is filed in the manner required 
by law. As against the banks, therefore, there was 
no chattel 
itors, and, as against the receivers’ title, the same 
result would this (and 
speaking of this action only), for that title relates 


mortgage, for such banks were cred 


follow in action we are 
to the date of the receivers’ appointment, which 
was before the mortgage was filed. But a question 
is presented with reference to the debt of one of 
the banks. That to the Union Bank does not seem 
to be questioned; but upon the trial of this cause 
the plaintiff offered to show that, in reality, there 
was no debt due by the Silk Company to the Bank 
of America at any time, and the question is fairly 
raised as to whether or not there was sufficient or 
proper proof of an indebtedness of the company 
to the bank which would constitute the bank a 
creditor within the meaning of the statute. It ap- 
pears by the complaint that the receivers of the 
Silk Company and the Bank of America and the 
Union Bank, being in possession of the property 
ccvered by the mortgage, entered into an agree- 
ment by which the receivers were authorized to 
sell all the manufactured goods and other assets of 
the company, free from the lien or encumbrance 
of the plaintiff's mortgage, and to deposit the pro 
ceeds of sale in a trust company in the city of New 
York, and that such proceeds should remain sub 
ject to any liens of the chattel mortgage and of the 
attachments to the same extent as the property 
would have been subject had it remained in specie, 
and that none of the rights of any of the parties 
should be impaired in consequence of the action 
taken under that agreement, and that no lien, or 
right, or preference, or priority, should be waived, 





and that the various rights of the parties and their 
priorities should attach to the proceeds of the sale 
in the same manner as they would have attached to 
the property itself. The plaintiff prayed relief for 
the foreclosure of his chattel mortgage, and that 
the proceeds of the sale of the goods and the chat- 
tels, under the agreement, should be applied to the 
payment of the amount of the lien of the plaintiff, 
and costs: that all the defendants and all persons 


claiming under them be barred and _ foreclosed 


against any and all claim, lien, right, title, interest 
that the 
plaintiff have judgment against the defendants, the 


ov equity of redemption therein; and 
East River Silk Company and one Moore, for any 
deficiency that might arise. 

The answer of the Bank of America, after mak- 
ing certain denials and setting up the invalidity of 
ihe 


June 12, 1895, it procured its warrant of attachment 


plaintiff's mortgage, makes its claim that on 


against 


made on the morning of that day. 


the Silk Company, under which a levy was 
The attachment 
papers were put in evidence, and to establish the 
xistence of the relation of debtor and creditor 
there was admitted in evidence the judgment re- 
covered by the Bank of America against the Silk 
Company, in the same action in which the attach 
The 


show 


was issued. 


ment counsel 
that notwithstanding the 


judgment no debt of the Silk Company to the 


for the plaintiff 
then offered to 
\merica existed, and that the record was 


a ¢ 
bann ol 


as to him res inter alios acta. The record discloses 
that the offer did not extend to showing that the 
jvdgment was procured by fraud or collusion. 
The justice who presided at the trial expressly 
asked if it was the intention of counsel to make 
such proof, and any such intention was specifically 
disclaimed. But the plaintiff insists that it was 
open to him to show that, notwithstanding the 
record of the judgment, there was no debt of the 
Silk Company to the bank; that there was nothing 
in the attachment proceeding equivalent to an ad- 
judication and the judgment was only binding as 
between parties and privies. The general principle 
invoked by the plaintiff does not apply to a case 
of this kind. It will be seen from the synopsis of 
the complaint, which has been given above, that 
the contest invited by the plaintiff related to the 
rights of various creditors to specific property or 
the avails thereof, and that the disposition of those 
rights or of that property and its avails was the 
subject-matter of the action. It has now become 
the settled law that in the absence of fraud or col- 
lusion, a judgment establishing between the par- 
ties to it the relation of debtor and creditor and 
fixing the amount of the indebtedness, is conclu- 
sive, even as against strangers where a contest is 
made with reference to property or rights to prop- 
erty of the debtor. (Black on Judgments, sec. 605: 
Decker v. Decker, 108 N. Y. 128; Strong v. Law- 


rence, 58 Iowa, 55; McAlpine v. Sweetser, 76 Ind. 
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78; Swihart v. Sharun, 24 Ohio, 432; Sidensparker 
v. Sidensparker, 52 Me. 481; Candee v. Lord, 2 N. 
Y. 269.) In the case last cited, which in Brooks v. 
Wilson (125 N. Y. 261) is stated to be the leading 
authority on this point, the reason of the rule is 
given, and it is said that “in creating debts or in 
establishing the relation of debtor and creditor, 
the debtor is accountable to no one unless he acts 
mala fide. A judgment, therefore, obtained against 
the latter without fraud or collusion is conclusive 
evidence of the relation of debtor and creditor 
against others; first, because it is conclusive be- 
tween the parties to the record who, in the given 
case, have the exclusive right to establish it; and, 
second, because the claims of other creditors upon 
the debtor’s property are through him and sub- 
ject to all previous liens, preferences or convey- 
ances made by him in good faith. Any deed, judg- 
ment or assurance of the debtor, so far at least as 
it concludes him, must ‘estop his creditors and all 
others. Consequently, neither a creditor nor a 
stranger can interfere in the bona fide litigation of 
the debtor, or re-try his case for him, or question 
the effect of the judgment as a legal claim upon 
his estate. A creditor’s right, in an action to im- 
peach the act of his debtor, does not arise until 
the latter has violated the tacit condition annexed 
to the debt: that he has done and will do nothing 
to defraud his creditors.” Such being the rule of 
law, the learned judges on the trial of this case was 
right in refusing to open the question as to the 
existence of the relation of debtor and creditor 
between the Bank of America and the East River 
Silk Company, or to allow the amount thereof to 
be disputed in this action. 

There is no other alleged ground of error ap- 
pearing in the case which requires consideration. 

The judgment appealed from should be affirmed. 
with costs. 

All concur. 


—— o—— —_ 


A NOTABLE INSURANCE CASE. 
A NOVEL, interesting and important question 
in the law of insurance has just been decided 
by the New York Court of Appeals in the case of 
William Matthews, as executor of Caroline 
Silvernail, against the American Central In- 
surance Company. The plaintiff was repre- 
sented by J. F. Parkhurst, who goes upon the 
bench at Albany as one of the judges of the Court 
of Claims this month, and the insurance company 
was represented by I. N. Ames, the insurance and 
patent attorney of Syracuse. On the tst of August, 


1889, the defendant issued to Mrs. Silvernail its 
policy, and on the 2d day of December, 1801, she 
died, leaving a will in which Matthews was named 
The probate of the will was con- 
tested for nearly three years, but was finally de- 
clared valid. Four months after her death, and 


as executor. 








while the contest over the will was still in prog- 
ress, a fire destroyed the property. No written 
notice of the fire was given to the company; no 
sworn proofs of loss were rendered, and this ac- 
tion upon the policy was not commenced until 
nearly three years after the fire. 

The policy was the New York standard form, 
which, among other things, provides: “If a fire 
occur the insured shall immediately give a written 
notice thereof, and within sixty days, unless the 
time is extended in writing, shall render to the 
company a sworn proof of loss, and no suit or 
action can be sustained on the policy in any court 
until after a full compliance by the insured with 
all the terms of the policy; nor unless an action 
thereon shall be commenced within twelve months 
next after the fire.” In its answer and upon the 
trial the defendant contended that the executor, 
creditors and the heirs-at-law had sinned away 
their days of grace by failing to give the written 
notice, by failing to render the sworn proofs of 
loss, and by not commencing the action within 
the time stipulated in the policy, and that their 
omissions created laches which prevented a recov- 
ery. In answer the plaintiff claimed that as the 
death of Mrs. Silvernail occurred before the fire, 
and a contest over the will was in actual progress 
at the time of the loss, there was no one empow- 
ered to give the written notice, or render sworn 
proofs of loss, or to commence’ the action. 

Justice Davy, who presided at the trial, denied 
the motion for a nonsuit, and held with the plain- 
tiff, directing the jury to render a verdict for the 
full amount against the defendant, but as the ques- 
tion had never been before the courts, he also 
directed that the case and exceptions be heard in 
the Appellate Division, in the first instance, and 
that no judgment should be entered until after the 
decision of the Appellate Division. From this de- 
cision the defendant appealed to the Appellate 
Division, and that court was divided upon the 
legal questions: three of the judges sustained 
Attorney Ames and two of them thought the trial 
judge decided correctly. The Appellate Division 
handed down four long opinions, an extraordinary 
thing: two of the opinions were strongly in favor 
of the company, and two were as strongly in favor 
of the plaintiff. 

One of the judges said that the contentions of 
Attorney Ames were “ exceeding nebulous in their 
character,” a polite judicial way of saying his 
defense was “too thin.” Another of the judges 
declared “there are no laches in the grave,” and 
further on characterized the defense as “a propo- 
sition so startling and unjust as to challenge the 
most careful examination to ascertain whether the 
law is so lame and impotent as to sanction that 
conclusion,” but the intrepid lawyer for the com- 
pany fought the battle to a successful finish 
through the Court of Appeals. When the fore- 
going opinions were cited against him he con- 
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tended “that there are laches even beyond the 
grave,” and created some surprise by citing the 
case of a certain rich man v. Lazarus as the oldest 
and leading case on laches, as a sufferer from fire, 
where, if the case is correctly reported, the com- 
plaint took an appeal, for specific relief, from the 
tormenting effects of his laches, in a fire damage, 
on the ground that the conditions of the judgment 
under which he then and there labored were too 
oppressive and onerous to bear, too long and 
indefinite as to time, and too far-reaching in their 
effect; and suggested that, if those interested in a 
fire loss will not read and in time perform the 


terms of their policy, and thus provide against the | 
wrath to come, and the sure formation of the great | 


and impassable gulf between them, and their ex- 


pected realization upon their indemnity against | 
the effect of fire, they cannot be saved from their | 


laches, though admonished by one who might 
raise from the dead. 

Judge Vann wrote the opinion in the Court of 
Appeals, among other things saying: “As the 
policy provided for the effect of death, and in- 
cludes under the head of ‘the insured’ the legal 
representatives of the insured, the parties neces- 
sarily contemplated a period longer or shorter in 
duration, depending upon circumstances, when 
there could be no one authorized to act for the 
estate. Hence the covenants that ‘the insured’ 
should give written notice immediately after the 
fire, and that within sixty days ‘the insured’ 
should sign, swear to and deliver proofs of loss, 
are to be considered in the light of what may 
reasonably be presumed to have been within the 
contemplation of the parties when they entered 
into those covenants, as to the possibility of a lit- 
eral performance in case of a fire after the death of 
the original ‘insured,’ and before any opportunity 
to have a legal representative appointed by the 
surrogate. The words ‘immediately after the fire, 
as used with reference to the preliminary notice, 
and ‘sixty days after the fire” as used with refer- 
ence to the proofs of loss, are to be construed, not 
literally in all cases, but in the light of what was 
reasonable and possible in the case at hand. The 
law does not require impossibilities. 

“Those who expect to share in the proceeds of 
the policy, when paid, cannot trifle with the sub- 
ject nor delay action that would naturally result in 
compliance with the requirements of the contract. 
Tf the appointment of an executor or administrator 
cannot for any reason be secured with ordinary 
promptness, it would not be a reasonable con- 
strvction of the policy to cast all the risk and in- 
convenience of the delay upon the insurer, 
provided those interested in the estate could pro- 
cure the appointment of a temporary representa- 
tive, who, by taking the necessary steps, could 
keep the covenants entered into by the insured. 

“The failure to apply for a temporary adminis- 








| 


notices required by the policy and essential to per- 
fect the cause of action, and then to have suit 
brought therefor within the period stipulated, was 
absolute and without excuse, and hence the plain- 
tiff, upon the facts presented, was not, entitled to 
recover. The motion for a nonsuit, which raised 
generally or specifically all of the defenses dis- 
cussed, should have been granted, because it 
affirmatively appeared that the conditions of the 
pelicy had not been complied with by the ‘in- 
sured.’ ” 


ee 


Legal Aotes of Mertinence. 


A dispatch from Vancouver, B. C., says: “A 
case of great interest to insurance men and in- 
tending Klondikers will shortly be tried here. 
Ex-Mayor Cope, before leaving for Yukon, in- 
sured his life for $5,000 in the London Accident 
and Guarantee Company. He met death by 
drcwning on Skaguay trail, and although affi- 
davits were presented by eye-witnesses the com- 
pany refuses to pay the money to the widow.” 

Miss Julia Ging, twin sister of Catharine Ging, 
the victim of Murderer Harry Hayward, has lost 
he1 suit against the Travelers’ Insurance Accident 
Company to recover the face of a policy on her 
sister’s life. Judge McGee, of Minneapolis, held 
that the murder was not an accident, and that 
Miss Ging was not killed in defending her own 
life. 


An ordinance passed by the city council of 
Rockford, which went into effect January st, 
taxes all insurance companies not incorporated 
under the laws of Illinois one per cent. on their 
gross receipts in that city for the maintenance of 
the fire department, and brokers are required to 
pay $1 per year for license, and to report in July 
of each year a list of companies they represent. 
together with the amount of business transacted 
the preceding twelve months. 


The Appellate Division of the New York Su- 
preme Court, Third Department, Justice Landon 
writing the opinion, has declared that the act of 
the legislature of 1896 is not legal which author- 
izes the Hudson River Humane Society to tax 
dogs in Albany and vicinity, and authorizing it to 
kill or sell any and all dogs caught without the 
dog tax tag on. Justice Landon holds that the 
legislature has the right to make a law compelling 
the licensing of dogs, but that it cannot vest a 
society with power to kill or dispose of other 
people’s property. 

Owing to the existence of a peculiar law in 
France, which exacts that “any person named or 
referred to in any periodical publication shall have 
the right to reply in the next number in the same 
piace and in the same type, providing the reply 


trator and to endeavor through him to give the! does not extend to more than twice the length of 
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the offending article,” one of the forthcoming 
numbers of the Revue des Deux Mondes, the 
mest important and influential monthly review in 
France, will contain an article of unusual length, 
and couched in extravagant language, which will 
appear in its pages in spite of the opposition of 
the editor. It will bear the signature of a dra- 
matic author, who, infuriated by the nature of the 
criticism passed by the Revue on one of his plays, 
has invoked his rights under article 13 of the Press 
Laws, rights which were in vain contested by the 
editor. 

The Syracuse (N. Y.) Standard is authority for 
the statement that the Smith-Premier Typewriter 
Company, of that city, will soon commence a 
series of suits in infringement, naming as defend- 
ants the manufacturers of the Duplex and Jewitt 
typewriters of Des Moines, Iowa. One of the 
officers of the Smith-Premier Company said to a 
Standard reporter: “ The magnitude of our busi- 
ness and the capital invested makes such action on 
our part necessary, for to allow other companies 
to use our patents would be like making them a 
cash present. That is what it means to them or 
they would not seek to use our devices. We pro- 
pose to protect our patents and derive for our- 
selves and for our patrons of this company any 
and all benefits that may arise out of our superior 
irventions. Our market is not confined to the 
United States, but our latest machines are being 
shipped in large numbers to England, Australia, 
South America, Mexico, Africa, Germany, Hol- 
land, Russia, Austria and the Netherlands. With 
this field, which is continually broadening, you 
may be sure that Smith-Premier patents will be 
fully protected.” 


SOLICITORS PRIVILEGED FROM ARREST. 

TTENTION has lately been drawn to the fact 
A that solicitors are privileged from arrest while 
attending to the affairs of their clients. A solicitor 
against whom an‘order of committal has been 
made can laugh at the bailiff while proceeding “to 
or returning from the High Court or a county 
court. His privilege extends, indeed, to the keep- 
ing of any professional appointment. It exists for 
the protection of his clients, whose interests might 
be seriously injured if he were suddenly prevented 
from keeping the appointments he had made on 
their behalf. He must be prepared to prove, how- 
ever, that he started from his house or his office 
for the purpose of the business he alleges he has 
on hand. He is entitled to go into a restaurant or 
any other shop on his way, but a more serious 
deviation will deprive him of his privilege. A 
similar immunity from arrest is enjoyed by mem- 
bers of the bar. — Irish Law Times. 





| parlance is a ‘ first call.’ 


LAWYER’S LOVE LETTER. 





OME, Chloris, come, and let me haste 
To look into those pleading eyes, 
And blame thou not this arm that tries 
To circle that permissive waist. 
Come, enter an appearance ere 
Time flies the statement of his claim, 
And execution for the same 
Do issue on thy golden hair. 
To me thy heart’s estate assign; 
If thou produced no evidence 
And dost abandon thy defense, 
Then order xiv makes thee mine. 
Feme covert I will render thee 
Instead of feme sole as thou art, 
And then thou shalt possess my heart, 
For mine and not pour auter vie. 
In truth I want thee to demise 
Thy heart on lease of life to me, 
And covenant that the lessee 
Will not assign until he dies. 


This writ of my attachment may 
Perchance endow my love with nerve, 
And she may on my rivals serve 

Notice to quit for Lady day. 

Ii but I dared interrogate, 

Would she deliver a reply? 
Reply, no doubt, but what if I 

Were told my nuisance to abate? 

What is the use of putting trust 
In one whose autrefois acquit 
Is pleaded to the felony 

Of arson of my heart to dust? 

Alas! that hope and black despair 
Like cross-reminders intertwine. 

The case is just upon the line; 

What if at last the judges pair? 

— Exchange. 


Legal Laughs. 


In a hog-stealing case in a Georgia Justice 
Court the judge asked the prisoner what he had 
to say for himself. 

He hesitated a moment, then stepping forward, 
said: 

“TI stole dat hog, jedge— yo’ honner — but I 
wants you ter make de sentence light, kase he got 
*way fum me no less dan six times, an’ I sprain 
two legs en’ one arm fo’ I finally kotched him en’ 
got him on de fire!” — Atlanta Constitution. 

This story comes from a lawyer who stood be- 
fore Judge Goggin a day or so ago, and who, 
after reciting his experience, frankly dubbed him- 
sel! ** one of the scared,” says the Chicago Post: 

“Judge Goggin held the other day what in legal 
By the rules of court in 
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this county the judges, as a preliminary to fixing 
cases for trial, and as a means of getting rid of 
dead cases, have a call of 100 cases irom time to 
time, at which it is determined merely whether a 
cause is ready for the trial call or otherwise. At 
this call the cases are announced seriatim, and it 
is the custom, before most oi the judges, for some 
one interested in the case to call out ‘trial’ or 
‘dismissal.’ If the announcement ‘trial’ be made, 
there is usually little further inquiry, and the cause 
so stands. Ii some one calls ‘ dismissed’ when a 
given case is announced, the court usually makes 
inquiry to determine if such an order is proper, 
and if there be any doubt in the matter the case is 
ordered ‘for trial.’ It has accordingly grown to 
be a habit for counsel for the defendant, when 
present, to cry ‘dismissed.’ Now, Judge Goggin 
is somewhat more punctilious with his first calls 
than his brother judges, and thereby hangs this 
tale. 

“ The day in question, while the stentorian tones 
of the bailiff were calling case after case, there 
came a distinct cry from the huddled group of 
lawyers, ‘ Dismissed.’ 

“* Who said ‘ dismissed? ’ 
one at first answered. 

* * What kind of a case is that?’ quoth the court. 

*“* An appeal case, your honor, and no appear- 
ance of the defendant on file and no transcript,’ 
said the bailiff. 

““Who said ‘dismissed?’’ angrily asked the 
court, rising in his seat. 

*“ Then bravely up spoke a young man: ‘I spoke 
for the defendant, but I represent the Nationa) 
Court Reporters’ Association.’ 

“* Young man, stand inside this rail and I will 
attend to you later. They are badly in need of re- 
porters over at the jail,’ said the court. 

“ The call proceeded and several luckless attor- 
neys who had spoken in cases in which they had 
entered no appearance were added to the com- 
pany of the reporter. At last again came the cry, 
* Dismissed.’ 

“* What kind of a case is that?’ asked his honor. 

“*An appeal case with no transcript and no 
appearance on file,’ answered the officer. 

“* Who said ‘ dismissed? ’’ 

“A well-known lawyer acknowledged 
spoken. 

“* Mr. Bailiff, bring that man up with the others 
here,’ said the judge. 

“* But, your honor, I am attorney for the de- 
fendant, who has appealed, and I entered the ap. 
peal,’ protested the attorney. 

“Well, then, place the case for trial,’ said his 
honor. 

“ Great, indeed, is Judge Goggin and mighty is 
his power,” continued the narrator. “Such a 
scare as he gave some hundred makers of motions 
on first call that day has not before been felt since 
Lord Coke elucidated the mysteries of Littleton.” 


* asked his honor. No 


having 





FRAUDIN THE EXECUTION OF WRITTEN 
INSTRUMENTS, 

HE rule that a literate person who executes an 
T instrument without reading it does so at his 
own risk has in modern times been relaxed, and it 
is now well settled that the deed is void if its exe- 
cution has been obtained by fraud, provided there 
has not been negligence on the part of the person 
executing it; though it is otherwise if the fraud is 
collateral to the instrument and does not affect its 
execution. Non est factum, said Lord Abinger, 
C. B., in Mason v. Ditchbourne (1 Moo. & R. 
460), is a plea which will let in evidence of any 
fraud in the execution of the instrument declared 
upon, as if its contents were misread, or a different 
deed were substituted for that which the party in- 
tended to execute. But the chief baron declined to 
admit evidence that the instrument had been ob- 
tained by fraudulent misrepresentation not affect- 
ing the party’s understanding of its contents. Of 
the cases which have established the modern doc- 
trine, the most important is Foster v. Mackinnon 
(17 W. R. 1105, L. R. 4 C. P. 704), and on this 
Lord Russell based his judgment in the present 
case. In Foster v. Mackinnon the defendant, who 
was a gentleman far advanced in years, was in- 
duced to put his name upon the back of a bill of 
exchange by the fraudulent representation of the 
acceptor that he was signing a guarantee. If a 
blind man, said Byles, J., in delivering the judg- 
ment of the court, or a man who cannot read, or 
who for some reason (not implying negligence) 
forbears to read, has a written contract falsely read 
over to him, the reader misreading to such a de- 
gree that the written contract is of a nature alto- 
gether different from the contract pretended to be 
read from the paper afterwards signed; then, at 
least if there be no negligence, the signature so 
obtained is of no force. So in National Provin- 
cial Bank of England v. Jackson (34 W. R. 597), 
Cotton, L. J., stated the rule of law to be that if a 
person, in executing a deed, was misled by the mis- 
statements of the grantees or others, in such a way 
that he did not know what the instrument was, 
the deed was not his deed at all. The qualification 
introduced by Byles, J., that the deed must be exe- 
cuted without negligence, leaves open in each case 
the question whether there was negligence or no, 
and it may well be that, under certain circum- 
stances, the omission to read the instrument may 
in itself be negligence. But in Lewis v. Clay this 
pvuint was settled by the finding of the jury that 
the defendant did not, under the circumstances, at- 
tach his signature to the documents without due 
care. Lord Russell held, accordingly, that the 
netes were not the notes of the defendant, and 
that he was in no way liable on them. The plain- 
tiff being the payee named in the notes, no ques- 
tion arose as to what would have been the position 
of a third party who had become the holder in 
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due course; but, in the opinion of the lord chief 
justice, he would, notwithstanding the provisions 
ot the Bills of Exchange Act, 1882, have had no 
better right than the plaintiff. The notes being 
void from the beginning, no subsequent dealing 
cculd establish them against the defendant. — 
Law Journal (London). 


English Aotes. 


The retirement from practice of Mr. Graham 
Hastings has called forth public expressions of 
deep feeling from bench and bar alike. 

It is announced that Mr. Graham Hastings, 
Q. C., who has just retired from practice at the 
bar, has presented his clerk, Mr. G. Ellis, with a 
check for £1,000 ($5,000). 

At the recent Manchester City Quarter Sessions 
there was such a remarkable dearth of barristers 
that a case was allowed to be conducted by a 
sclicitor from the town clerk’s office at the town 
hall. 


The royal game of golf is to be included in the 
somewhat extensive category oi matters of which 
judicial ignorance must be presumed. Thus, in an 
action heard last week in Dublin for the recovery 
by an artist of the price of a portrait painted by 
him of the president of a golfing club, Mr. Camp- 
bell, Q. C., in stating the case for the plaintiff, 
saia that “ he had been informed that tie game o: 
golf was played in irregular fields or waste giound 
with a small ball which the player tried to hit with 
a stick. If the player succeeded in hitting the ball 
he spent the remainder of the day in looking for 
it That was the game of golf.” 

After a residence of twenty-nine years in Harley 
street, Lord Russell, of Killowen, is about to re- 
move to South Kensington, where he has bought 
No. 2 Cromwell houses from the Earl of Denbigh. 
Harley street is one of the longest of London 
streets — apart from the main arteries. ‘‘ Every~ 
thing comes to an end but Harley street,” said 
Sidney Smith, anticipating the thoughts of future 
generations of pedestrians. The legal element is 
fast disappearing from a quarter of the town which 
has long been regarded as the Mecca of the medi- 
cal specialist. Mr. Gully, a former resident, has, 
ot course, now the palace of Westminster to shel- 
ter him. Sir Francis Jeune, however, is still the 
tenant of a house nearly opposite to that which 
Lord Russell, of Killowen, is to vacate very early 
in the spring. 


On a divorce case being called on in the Probate 
Division on the 17th inst., says the Times, Mr. 
Inderwick, Q. C., who appeared for the petitioner, 
stated that it was an extremely painful case, the 
details of which, in the public interest, had better 
not be made public property. The president: 
“From what I have seen of the case I am certain 





that the evidence had much better not be given in 
public, and I can only express a hope that no one 
will remain in court except those who have real 
business there.” The court then emptied of all but 
the reporters, counsel and witnesses in the case. 
The president (addressing the reporters), said: “I 
hope, gentlemen, that you will not report this 
case?” One of the reporters: “‘ Does your lord- 
ship say that we must not report this case?” The 
president: “ No, sir; I only express the hope that 
you will not. I must add that, from my past ex- 
perience, I have every confidence in the gentlemen 
of the press.” The reporters then left the court. 


The English papers are full of stories of the 
late Sir Frank Lockwood, whose untimely demise 
has already been noted in these columns. The 
Daily Telegraph says that his first appearance in 
the Chancery Division occasioned much surprise 
to the learned judge who was presiding. ‘* What 
brings you here, Mr. Lockwood?” he said. Noth- 
ing abashed by so unfamiliar a question, Sir Frank 
looked at the outside of his brief, and replied in a 
matter-of-fact way, ‘Three and one, my lord, 
merely three and one,” alluding, of course, to the 
number of guineas marked on his brief as regards 
the first amount, and the smaller sum having refer- 
ence to the conference fee. Aiter successfully de- 
fending a prisoner in the Criminal Court, who had 
put forward a very satisfactory alibi, Sir Frank 
went for a walk in the circuit town, and during his 
perambulations he met the judge who had pre- 
sided. Addressing him, the learned judge said: 
* Well, Lockwood, that was a very good alibi.” 
“Yes, my lord,” was the answer; “I had three 
offered me, and I think I selected the best.” Un- 
like many persons whose “ impromptus” require 
apparently a long period of incubation, Sir Frank 
Lockwood’s genius was essentially ready to the 
occasion. A good sample of this faculty is af- 
forded in connection with a case where a director 
of some doubtful company was being cross-exam- 
ined. He was giving evidence bearing upon a 
rather shady history, when Sir Frank put the ques- 
tion to the promoting director: “ Now, tell me, sir, 
when did you first determine to float this com- 
pany?” “Float this company?” asked the witness, 
with some surprise; “I don’t know what you mean 
by ‘floating’ the company.” “ Very well, then,” 
replied Sir Frank, ‘I will make my meaning per- 
fectly clear. By floating the company I refer to 
the operation which almost invariably precedes the 
sinking of a company. Do you understand me 
now?” This illustration evidently impressed the 
witness sufficiently, and during the remainder of 
his evidence he was disconcerted to such a degree 
that he fell an easy victim to the skill of the ex- 
perienced lawyer. The St. James’ Gazette adds 
that Sir Frank was fond of telling stories against 
himself. “I was defending a man at York once 
who was accused of stealing cattle — ‘ beasts’ they 
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call them up there. I said to a witness: ‘ Now, my 
man, you say you saw so-and-so; how far can you 
see a beast to know it?’ ‘Just as far off as I am 
from you,’ he replied instantly, amidst roars of 
laughter all over the court.” Once he went to a 
religious meeting at which Judge Waddy, a circuit 
friend, was speaking. Mr. Waddy thought the 
visitor looked cynical, and turned the tables by 
saying: ““ Now, my dear friends, Brother Lock- 
wood will lead us in a hymn.” 


Rotes of Recent Amevican Decisions. 


Life Insurance — Action to Recover Premium— 
Party-Plaintiff.— An agent of a life insurance 
company secured the application of a person for 
insurance, and, without the request or authority 
of the applicant, forwarded to the company the 
amount of the first annual premium. The appli- 
cant, before the policy was issued by the company, 
recalled his application, but regardless of this the 
policy was afterwards delivered to the applicant, 
and an action instituted by the agent in his own 
rame to recover the amount of the premium paid 
by him. Held, that the agent could not maintain 
the action, there being nothing in the pleadings 
or testimony tending to show that the agent stood 
in a position where he might maintain an action 
fcr this premium as the assignee or successor in 
interest of the insurance company. Such action 
could only be maintained by the company or one 
who has received the claim of the company by as- 
signment or otherwise. Judgment against agent 
below. Here affirmed in favor of applicant. 
(Chapin v. Betts [Lucas Co., O., C. C.], 7 Ohio 
Decisions [in 4 Ohio Legal News, August 28, 
1897], 422.) 

Personal Injuries— Declarations as Evidence — 
Opinion of Physician. —1. The declarations of a 
person as to his symptoms, made to a physician 
or surgeon, not for the purpose of treatment, but 
foc the purpose of leading the physician or sur- 
geon to form an opinion to which he may testify 
as a witness for the declarant, in a suit brought by 
him for personal injuries, are not admissible in 
evidence at the instance of the declarant. 2. It is 
not error for the court to refuse to charge the 
jury to disregard the opinion of a physician 
formed wholly or in part on such declarations as 
are above mentioned, in a case where there is 
legitimate evidence of the truth of the declaration. 
(Lambertson v. Consolidated Traction Co., New 
Jersey Court of Error & App. Opinion by Dixon, 
J., November 15, 1897.) 

Injury to Employe— Assumption of Risk — 
Negligence of Fellow-Servant.— A laborer was 
called from his special work, and, with others, 
directed by their foreman to raise by hand a large 
frame. Through lack of bracing or fastening the 
frame fell, and injured him. Held: (1) That he 





could not establish a right of recovery against his 
employer by proving that it is usual to have work 
of that sort done by a rigger with a derrick and 
appliances; (2) that the foreman was a fellow- 
servant with the laborers in the same common 
employment, and that his negligent use of, or fail- 
ure to use, proper appliances provided by the 
master, did not entail liability on the master. 
(McLaughlin v. Camden Iron Works, New Jersey 
Court of Error & App. Opinion by Collins, J., 
November 18, 1897.) 


o> —_— 


Correspondence. 


W* find the following in the columns of the 

New York Law Journal cf recent date, over 
the signature of Henry W. Jessup: 

Editor New York Law Journal: 

DeaAR Sir.— The tone of your editorial this 
morning is in refreshing contrast to that of the 
articles in the newspapers, which, in spite of the 
official denials already published, continue to as- 
sume that Judge Patterson said the sensational and 
disparaging words attributed to him. 

As the presiding officer at the Phi Delta Phi 
dinner, I desire to say, most emphatically, to the 
members of the bar, through you, that Judge Pat- 
te1son’s remarks were grossly distorted; that the 
newspaper reports were misrepresentations and 
perversions of a witty, scholarly, kindly reminis- 
cent talk on the practical lawyers of ante bellum 
days. Absolutely no disparagement of the bar of 
to-day, such as was attributed to him, was uttered 
by him. On the contrary, he took occasion to 
commend the bar of to-day for efficiency and 
thoroughness, and no other allusion to the mod- 
ern bar was made except in regard to the machin- 
ery of practice and its use. 

The dinner was a private one, and we were as- 
sembled “ en famille,” but even had it been other- 
wise, and a verbatim record made of his talk, there 
was not a word said that could have given offense 
or an occasion for grievance to any member of the 
New York bar in good standing. 

It is only fair to Judge Patterson that this denial 
be given, so that the profession at large may no 
longer labor under so unjust a misapprehension. 

aot aS 
prea O’GRADY, of the New 
assembly, on Wednesday evening, 12th, 
announced the standing committees for 18608. 
Those in which the legal profession will be par- 
ticularly interested are appended: 

Judiciary — Mr. Armstrong, of Monroe; Mr. 
Bondy, of Onondaga; Mr. Peterson, of Chautan- 
qua; Mr. McLaughlin, of Sullivan; Mr. Fish, of 
Madison; Mr. Stedman, of Albany: Mr. Martin, 
of Oneida; Mr. De Graw, of Kings; Mr. Laim- 
beer, of New York; Mr. Palmer, of Schoharie; 
Mr. Hoffman, of New York; Mr. Van Hoesen, 
of Cortland; Mr. Dale, of Kings. 


York 
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Revision — Mr. Miles, of St. Lawrence; Mr. 
Holbert, of Chemung; Mr. Martin, of Oneida; 
Mr. Hatch, of Steuben; Mr. Delaney, of Onon- 
daga; Mr. Cowles, of Otsego; Mr. Baker, of Erie; 
Mr. Harburger, of New York; Mr. Wright, of 
Kings; Mr. Dillon, of New York; Mr. Kullman, 
of Richmond; Mr. Sinsheimer, of New York; Mr. 
A. F. Schmid, of Kings. 

Codes — Mr. Allds, of Chenango; Mr. E. L. 
Smith, of Herkimer; Mr. Wallace, of Queens; Mr. 
Perkins, of Monroe; Mr. Greenwood, of Wayne: 
Mr. Tiffany, of Kings; Mr. Murphy, of Mont- 
gomery; Mr. Delaney, of Onondaga; Mr. Patton. 
of Erie; Mr. Green, of New York; Mr. Brown, of 
Rockland; Mr. Vroman, of Niagara; Mr. Seligs- 
burg, of New York. 

General Laws — Mr. Bondy, of Onondaga; Mr. 
srennan, of Kings; Mr. Ives, of St. Lawrence; 
Mr. Zimmerman, of Jefferson; Mr. Burr, of Suf 
folk; Mr. Hoes, of Columbia; Mr. Sloan, 
Schuyler; Mr. Weekes, of New York; Mr. Collins, 
of New York; Mr. Hutton, of Mr. 
Maloney, of Erie; Mr. Hoffman, of New York: 
Mr. Reddington, of New York. 


of 


Rensselaer; 


The Magazines. 

Laurence Hutton, in Harper’s for January, gives 
some interesting reminiscences of famous actors 
whose friendship it has been his privilege to en- 
joy. Everybody testifies to the beautiful characte: 
of Edwin Booth. Mr. Hutton writes of the hus- 
band and father, of Booth as a friend rather than 
the actor, stoutly maintaining that he was “ any- 
thing but the sad and gloomy man whom the out- 
side world associated always with the character of 
the melancholy Dane.” * Roden’s Corner” 
title of a new serial by Henry Seton Merriman 
begun in this number; Mary Hartwell Catherwood 


is the 


tells a story about a Mormon prophet, ‘‘ The Kin 
of Beaver,” who, notwithstanding the fact that he 
has eight wives, proposes to marry yet another 
This very bad old prophet is somewhat of a Sven- 
gali, and the gentle heroine comes perilously in 
A timely murder puts 
an end to * The King of Beaver,” leaving eight 


danger of being hypnotized. 


disconsolate widows to mourn a worse than use- 
less husband. Octave Thanet contributes a story— 
“a narrative of fact, dedicated to any American 
man or woman who is considering the going into 
the ‘ chicken business.’ ”’ 

The January North American Review opens 
with the second and concluding portion of Prof. 
Cesare Lombroso’s paper on * Why Homicide Has 
Increased the United States.” Hon. W. A 
Peffer, late United States senator for Kansas, con- 
tributes an article entitled “The Passing of the 
People’s Party.” In “ The Speaker and the Com- 
mittee of the House of Representatives’ Gen. A. 


in 








W. Greely, United States Army, traces the growth 
of the power of the speaker and his influence on 
national legislation. Charles Denby, Jr., secretary 
of the United States legation in China, writes 
forcibly of ‘* America’s Opportunity in Asia.” A 
thoughtful essay is contributed by Prof. Fabian 
Franklin on ‘The _ Intellectual Powers of 
Woman,” and a most valuable paper is that from 
the pen of Michael G. Mulhall, F. S. S., upon the 
* Industrial Advance of Germany.” Under the 
title of ‘A Paradise of Good Government” Max 
O’Rell delightfully describes the inhabitants and 
government of the Channel island of Jersey. The 
* Commercial Superiority of the United States ” is 
ably discussed by Worthington C. Ford, chief of 
the bureau of statistics at Washington. ‘“ The 
Farce of the Chinese Exclusion Laws” is graphi- 
cally dealt with by J. Thomas Scharf, LL. D., late 
United States Chinese inspector at the port of 
New York, and “ Conditions Governing Torpedo 
Boat Design” is the theme of a clever article by 
Lieut. R. C. Smith, United States navy. Rt. Hon. 
Horace Plunkett, M. P., president of the Irish 
Agricultural Organization Society, in “ The Irish 
Question in a New Light,” treats of the promising 
results which attended the efforts made 
within the past few years to further the interests 
of Ireland by the development of her economic 
and industrial resources. Among the shortest arti- 
cles are: “ The Heart and the Will in Belief — 
Romanes and Mill,” by John ‘Grier Hibbin; “A 
Civil Service Retirement Fund,” by E. Brewer, 
and “ The Solution of the Twentieth Century City 
Problem,” by Amasa Thornton. 


have 


Littell’s Living Age for January 1 begins Vol- 
ume No. 17 of the sixth series, and No. 216 from 
the beginning. This always excellent eclectic has 
been still more improved during the past year. 
Some new features worthy of special mention have 
been translations of choice selections from the 
periodical literature of France, Germany, Spain. 
Italy and other continental sources, readings from 
leading American magazines, and readings from 
new books. A feature of the new volume is the 
striking serial story, ‘‘ With All Her Heart,” from 
the French of Rene Bazin. (Boston: Littell & 
Co.) 


The January number of the American Monthly 
Review of Reviews is one of the best issues in the 
history of that magazine. The opening editorial 
department of “ The Progress of the World” gives 
a clear and exhaustive New Year’s summary of 
pclitical conditions in both hemispheres at the 
threshold of 1808. The elaborate article on “ The 
Future of Austria-Hungary,” by an Austrian, is by 
ali odds the best account yet given in the English 
language of the warring forces which threaten to 
undermine the dual monarchy of central Europe: 
Mr. Charles A. Conant’s clean-cut analysis of the 
present demands for currency reform in the United 
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States is something that no practical man of af- 
fairs should fail to read; Dr. W. H. Tolman’s sum- 
ming up of the municipal progress of New York 
city under Mayor Strong is just what is needed at 
this time as an encouragement of efforts for civic 
betterment everywhere; Lord Brassey’s remark- 
able paper on “ The Position of the British Navy,” 
with Assistant Secretary Roosevelt’s comments, is 
full of food for thought when read in connection 
with the compact digest of the United States an- 
nual naval report, which follows, and the review of 
Capt: Mahan’s new book; two noteworthy letters 
of Count Tolstoi on the doctrines of Henry 
George, one addressed to a German disciple of 
George and the other to a Siberian peasant, are 
also published in this number. Besides these im- 
portant and spirited special features, the maga- 
zine’s regular departments of “ Current History in 

aricature,” ‘ Leading Articles of the Month,” 
“ Periodicals Reviewed,” and “ New Books,” cover 
such timely topics as Hawaiian annexation and 
the great strike in England. 

It is not generally known that at the time of his 
death Du Maurier had completed two papers giv- 
ing reminiscences of the two celebrated caricatur- 
ists with whom he was closely associated — John 
Leech and Charles Keene — as well as an account 
of his own career as illustrator. The first of these 
is to appear in Harper’s Magazine for February, 
and the second will be published in the number 
following. They will both be accompanied by 
drawings, some of which have never been pub- 


lished. 


Rew Books and Aew Editions. 





Fstee’s Pleadings, Practice, and Forms. Adapted 
te Actions and Special Proceedings under Codes 
of Civil Procedure. By Morris M. Estee. 
Fourth Edition; revised and enlarged by Charles 
T. Boone. In Three Volumes. 
Bancroft-Whitney Co. 18608. 


During the dozen years or more which have 
elapsed since the issue of the third edition of this 
standard work on pleadings, Codes of Procedure 
in the several States have undergone many im- 
portant alterations by way of amendment, and a 
very large number of judicial decisions have been 
rendered on the subject of Code pleading and 
practice. In the preparation of the present edition, 
bringing the valuable work down to date, the plan 
of the third edition has not been materially al- 
tered. While new matter has been freely added in 
the way of additional sections, or in notes, more 
or less extended to the text, the text itself has not 
been changed except where rendered necessary by 
changes made in the law. The forms have been 
revised in accordance with the latest enactments 


San Francisco: 








and decisions. Where cases cited are re-reported 
in American Decisions, American Reports, or 
American State Reports, double references are 
given. The additional matter has necessitated the 
preparation of a new index to the whole work. 
With reference to a work so well known and de- 
servedly popular with the profession as this, it is 
rot necessary to refer in detail to its plan and 
scope. The present edition will very greatly add 
to its usefulness. 


Bouvier’s Law Dictionary. By John Bouvier. A 
New Edition, thoroughly revised and brought 
wp to date, by Francis Rawle, Esq., of the Phila- 
delphia Bar. Vol. I. Boston: The Boston Book 
Company. 1897. 

A good law dictionary has been not inaptly 
termed the corner-stone of a lawyer’s library. 
With such a dictionary, and a dozen good volumes 
on Evidence, Contracts, Real Property, Wills, etc., 
the young lawyer is well equipped to begin active 
practice. That Bouvier’s is such a _ dictionary 
scarcely needs either assertion or proof. Its popu- 
larity with two generations has been great, and 
deservedly so. The last edition, that of 1883, which 
was ‘the work of the present editor, added a large 
aminount of new matter, particularly in the way of 
an encyclopedia. In his preface to the present 
edition the learned author states that his aim has 
been to make the work a complete dictionary of 
the law, and also to develop still more fully its 
ericyclopedic side, extending very largely the lines 
on which the editions of 1867 and 1883 were based, 
and he has endeavored, by rearranging titles and 
by cross-references, to unify and harmonize the 
whole. The new topics, it may be added, other 
than mere defined words, and those which have 
received substantially new treatment, number sev- 
eral hundred. The present edition contains a large 
number of words which did not appear in the ear- 
lier editions, as well as very many.words and titles 
which have come into the law in late years. The 
new matter is stated to be more than one-third of 
the whole, although the actual increase in size is 
only about one-fourth. The second volume, which 
will complete the work, is promised in about four 
months. 





Abbreviations Used in Law Books. 
C. Soule. 


1808. 

This reprint of abbreviations is a reprint from 
the “ Lawyers’ Reference Manual,” edition of 1883. 
and is not brought down to date. It was reprinted 


By Charles 
Boston: The Boston Book Company. 


because there seemed to the editor to be a demand 
for. something to give the older abbreviations, as 
the law booksellers no longer issue their full cata- 
It is intended to guide the reader of law 
books in tracing out citations, and without doubt 
will be valuable for that purpose. 
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the financial condition of the county, though he tried to appear 
natural, and not to show his uneasiness, as he shortly joined a select 
party of friends in a quiet game of “ draw” during the rest of the 
day and evening; and one of the lawyers who had incurred the 
Judge's displeasure in asking for the adjournment was one of the 
same party. It looked a little queer to me, but “some pork will 
boil that way.” 


CHAPTER VII. 
THE TRIAL CONTINUED. 


“Mr. Scott, you may take the witness stand.” 

I advanced to the witness chair and held up my right hand, when 
the other side again interrupted. 

Your honor, we object to this person being sworn, and to any 
testimony on his part.” 

* What is the ground of your objection? ” 

“ Principally upon the ground that he is dead, at least legally 
dead, and is not a competent witness. We have set up by way of 
deiense the proceedings in the Probate Court. Those proceedings 
cannot be denied. The finding of that Court was that ‘ Moses Scott 
was dead to all legal intents and purposes.’ Now, I ask the Court 
this question: Is a dead man a competent witness? In my search 
of that branch of the law I am utterly unable to find any precedent 
or authority which would justify your honor in permitting a con- 
fessedly dead man, dead by the record, * dead to all legal intents and 
purposes, to be sworn and testify. Wherein can he be bound by 
an oath? What pains of penalties can be visited upon him if he 
swear falsely? Suppose we wanted to impeach him; how can we 
summons the spirits of the unknown world, of the vasty deep, those 


with whom he has associated for the past seven years, and compel 
their attendance? Will process of this court reach to Heaven or 
Hades, and compel the attendance here of the denizens of those 
worlds? \Vho can serve the subpoenas, and must we tender fees, 


mileage each way at ten cents per mile, with two dollars for one 
day’s attendance? Suppose the sheriff were to politely introduce 
a subpoena to the notice of the angel Gabriel; is it likely that he 
would obey it? Suppose he were to attempt to serve it on Satan or 
one of his subjects: is it not to be apprehended that the paper would 
crumble to cinders in his fingers, and the sea! of the court consumed 
in sulphurous flames? And yet, if Moses Scott is permitted to tes- 
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tify we are entitled to, and must have, some of the witnesses in 
order to impeach his reputation for truth and veracity. Your honor 
well knows the rule; we must call witnesses who reside in his neigh- 
borhood, in his immediate vicinity, who alone can testify to his 
public reputation in this regard. Why, sir, it would bankrupt my 
client to pay mileage alone of the witnesses. He couldn't do it. It 
would be denial of justice. It would be not simply a hardship, but 
an utter impossibility. Suppose your honor permits this object to 
be sworn; we must immediately ask for subpoenas and send the sher- 
iff out after these witnesses. Just when we are liable to need them 
most, more than likely we would get word that the sheriff had been 
wrecked or mobbed in Hades, or that St. Peter refused to let him 
in, or that he had got tangled up in the tail of a comet, or some 
other catastrophe. Are the interests of my client to be jeopardized 
by the obduracy of St. Peter, or the well-known cussedness of the 
Devil? Must my client lose his ranch, upon which he has toiled 
long years, and opened several acres to cultivation, upon which 
there is now growing the succulent cabbage, the ripening melon 
and the barbed gooseberry, just because a comet runs away with the 
sheriff and the original subpoenas? Will your honor compel my 
client to sacrifice his rural abode, around which cluster pleasant 
memories and mules, some of which are covered by chattel mort- 
gage, and he and his weeping wife and children be thereby com- 
pelled to wend their way, and wear out their shoes, ‘ over the hill to 
the poor-house,’ in order to raise money to pay mileage and witness 
fees, made necessary in defending the title to his ranch thus ruined 
and sacrificed? Pardon me if in my zeal I become too earnest in 
this cause. Nor think for one moment that the dire results of your 
honor’s ruling as I have endeavored to portray them are but flitting 
and unsubstantial children of a disordered brain. A thousand 
times, no. They are real, vivid and impending; they confront us 
on the threshold of this case. In the second place, I invoke the 
application of res adjudicata and stare decisis. The man is dead. It 
was so adjudicated in the Probate Court, and that is decisive in this; 
in fact, when he attempts to fly in the face of that finding he is 
guilty of contempt of court. Fiat justitia ruat colum. 

“ Another principle I contend for, and it is this: The judgment 
of the Probate Court is not subject to collateral attack. If the 
party desires to avoid the effect of that judgment which declared 
Moses Scott dead, let him proceed directly by an appropriate action 
to annul that decree, and when annulled, and the dead resurrected, 
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perhaps the party may have a standing in court, such as sought in 
the present action. 

“The presumption of death after seven years’ absence, upon 
which the Probate Court acted, is allied to the statute of limitations, 
which is a statute of repose. The dead ought to repose in their 
graves, and not come back here and unsettle titles, provoke litiga- 
tion and disturb vested rights. Once admit that this may be done, 
open the doors of this court to every dissatisfied, disembodied spirit, 
and who can sleep with any sense or feeling of security as to his 
real possessions? It would be a dangerous precedent. Once dead, 
always dead, should be our motto; and if the courts have not the 
power to enforce this principle, then we must resort to the legis- 
lature to enact a law to the effect that death, whether voluntary or 
involuntary, willingly or unwillingly, by operation of law or of 
nature, shall immediately, instantly and irrevocably divest the 
deceased of all his estate, both real and personal. 

“I go one step further, and assert that when administration is had 
on the estate of a living person, based on the presumption of death 
after an unexplained absence of seven years or more, such admin- 
istration in all its branches and operations is valid. The reason for 
it is this: Property is for use, not idleness; for trade, improvement, 
enjoyment, and all that contributes to the activities of business. 
Any act which impedes, clogs or retards business is in conflict with 
the laws of trade, is in restraint of trade. More legislative acts are 
held unconstitutional as being in restraint of trade than from any 
other cause. Has a single individual greater power than a legis- 
lative body? The moment Moses Scott abandoned this property, 
that moment he acted in restraint of trade, and his estate became 
subject to administration. An act that is lawful for one is lawful 
for all. Now, suppose that all the people on the face of the earth 
were suddenly to disappear, as he did, and wilfully abandon their 
property for seven years, what would be the result? Why, all busi- 
ness would cease, trade would be ruined, and unusual chaos result. 
If such an insane event were to occur, the rest of the people would 
be justified in applying for letters of administration upon their entire 
estate. By this method, and this only, could universal disaster be 
averted. True, the evils resulting from the act of one would not be 
so great as that of all; but the principle I am contending for would 
he the same, and the same remedy should be applied. 

“ Moses Scott is dead; let him so remain. His estate has been 
administered upon; let it not be disturbed. This principle was 
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recognized and in all respects upheld by the Court of Appeals of the 
State of New York. I refer to the case of Martha D. Roderigas, 
administratrix, v. East River Savings Institution. 1 find it reported 
in the 15th American Law Register, page 205; also in 63d N. Y., 
page 460. One James Divine deposited $485 in the bank in 1857, 
and then disappeared. He was last heard of in Havana. In 186q 
one Mrs. MeNiel was appointed administratrix, who demanded and 
recovered from the bank the money deposited by Divine, together 
with accumulated interest. In 1871 Martha D. Roderigas, on 
petition showing Divine’s death to have occurred after 1869, was 
appointed administratrix, and she demanded the money from the 
bank. It was refused. She brought suit, and the bank pleaded 
payment to first administratrix. The Court of Appeals decided 
that the administration on Divine’s estate made while he was living 
was valid. That case was on all fours with the case at bar, and is 
the only case of the kind ever decided by a court of last resort in 
the United States. 

“ The field is broad, and'I have but indicated a few of the dangers 
and difficulties which will confront the court by permitting the veil 
to be rent in twain which separates time from eternity. We ask the 
court in all confidence to exclude not only this witness, but all other 
witnesses around whose garments cling the odors of the grave. 
Once, your honor, while resting from exhausting labors in my pro- 
fession, I beguiled the dragging moments by exercising my literary 
abilities. The divine afflatus enveloped me, and in my exalted state 
I dashed off a few of the thronging thoughts which crowded for 
utterance. I then classed the effort as literary; I now see it was 
law. It is applicable to this case. Permit me to quote it: 

“* Prithee! Look! Behold! Time was that when a man’s 
brains even knocked out sufficiently the man was liable to shuffle 
off the mortal coil and render unto Cesar that which cannot enrich 
him, and there the end; but now, with twenty mortal murders on his 
crown, he comes back and feeds our monuments to the Maws of 
Kites. Can these things be, and overcome us like a Puget Sound 
fog, without our special retainer? Or crook the pregnant hinges of 
the knee, while the seas of Budd's Inlet flow one red incarnadine? 
Humanity stands appalled at the frightful spectacle, with each par- 
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ticular hair on end like forks upon the quillful fretupine.’ 

This outburst of eloquence was succeeded by a moment of tragic 
silence, the speaker standing with arms outstretched, his eyes glued 
on vacancy. Slowly, but impressively, he came back to life, and 
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sank into a chair with the consciousness of one who has made the 
effort of his life. 


CHAPTER VILL. 
THE REPLY. 


Although conscious that | had committed no wrong, and was 
simply seeking my legal rights in a legitimate and lawful manner, 
I confess | was amazed and thunderstruck at the assertions made 
by the attorney. I had no fear that my word or record could be 
impeached by witnesses called from terrestrial or celestial sources. 
Indeed, in the latter world I had been treated in a very gentlemanly 
and honorable manner by all with whom I came in contact, and 
I had reason to believe that this treatment was founded in some 
degree upon like actions and conduct on my part. I had not asso- 
ciated with Satan nor any of his alleged retainers; in fact, had never 
met him or them. My primary object in returning had been to pre- 
vent a wrong which | feared might be done to some one charged 
with having been unlawfully the cause of my departure from earth. 
Finding, however, to my great relief, that my fears were unfounded, 
and that a wrong might be consummated against my estate, I was 
simply devoting my energies to defeat the same. Surely the law, 
which I had looked upon as the embodiment of wisdom and justice, 
would aid me in this laudable undertaking. Imagine my surprise, 
then, at the imputations cast upon my character and motives. 

The Judge seemed deeply impressed, and gazed at me somewhat 
askant. However, my attorney arose and asked the Court whether 
he cared to hear argument in opposition to the flimsy objection 
interposed and the utterly irrelevant rhodomontade in which oppo- 
site counsel had indulged. The Judge remarked, somewhat curtly, 
“| will hear you.” 

“ T had hoped,” said he, in reply to the Judge, “ that your honor 
had clearly detected the unwarranted assumptions and fallacious 
so-called arguments in support of his objection, and I feel it but 
a waste of time on my part for me to follow him into the fields of 
imagination, nay, hallucination, for the purpose of putting to rest 
the disquieted spirits which have been conjured into existence by his 
disordered brain and shattered intellect. Who can minister to 
a mind diseased, and how can sound, legal or logical argument be 
used to dispel the noisome vapors which seem to emanate so natur- 
ally from the counsel representing the defendant? He invokes the 
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presence of the saints long laid to rest; wouid summons the spirits 
of the vasty deep, and even call to his aid his satanic majesty, backed 
by all the condemned spirits who have inhabited his dread abode 
for the period from whence the mind of man runneth not to the con- 
trary. My client stands as high above such abominations as are 
the triple peaks of Mt. Rainier above the slimy reptiles which people 
the pestilential swamps of the Puyallup River. 

“Why, sir, he invokes the aid of the principle which he calls res 
adjudicata. Let me warn him against using such low and disgrace- 
ful language in a temple of justice. Rendered into the English lan- 
guage, what does res adjudicata signify? Sir, it is a Chinook phrase, 
descriptive of all that is offensive, ill-smelling and odorous. Liter- 
ally, it means a dead dog salmon, which can best be handled on the 
tines of a long-handled fork, and is used only as an objectionable 
fertilizer. And yet, sir, he has the effrontery to come into this court 
pattering his Chinook lingo, and endeavoring to impose it upon 
vour honor as a sacred principle of law, in order to defeat the ends 
of justice. Stare decisis is of like origin. It was the dog feast of 
the Siwash; it was the chief dish of the tribal potlatch when they 
gathered on the shores of Puget Sound hundreds of years ago. 

“It is urged that the decree of the Probate Court, which rashly, 
and without anything to support it, found that my client came to his 
death in 1888, cannot now be contradicted, but must stand in law 
and in fact as true. Was Moses Scott present at the time that 
decree was entered? No. Was he dead? No. Then if he was 
not present, or dead, how could the Court acquire jurisdiction over 
his estate? Is any question raised as to his identity? None what- 
ever. Can a man die by decree of Court in a civil action, or be 
brought to life by a judicial declaration? Can this court, or any 
other court, reverse the laws of nature; or, if it attempts to do so, 
can such action have any life or vitality? And yet, sir, that is just 
what necessarily and logically follows in case your honor sustains 
this objection. 

“In offering Moses Scott as a witness I do not bind myself to 
make any proof as to his existence or place of abode during the past 
ten years. That he originally owned this property is admitted. 
That he has disposed of it is not urged. That he is now alive and 
in court is all I assert, or expect to prove, and it necessarily follows 
that he is entitled to recover. If he was dead, and that fact is now 
rendered material, the burden of proving the same, and showing its 
materiality, rests on the defense. I do most strenuously contend 
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that death does not divest a man of his legal rights, and if he sees 
fit to return and claim them, no court can lawfully obstruct him. 
I challenge the production of any authority which says a dead man 
has no rights. He is not divested either by the common law or 
statute. Some States have endeavored to confiscate property by 
legislative enactment, to the effect that upon the death of a person 
his estate should immediately descend to and vest in his heirs or 
devisees. We have no such law, and if we had it would be uncon- 
stitutional. I know it is often urged that the legal title to property 
must always vest in some one, im esse, and that when a person is 
divested of title by his own act. or by operation of law, it must imme- 
diately vest in some one else. This, your honor, is not true in fact 
or inlaw. Take it in the State of Washington. Our Supreme 
Court have decided that at death the legal title passes to the admin- 
istrator; but who has the legal title during the interim which always 
exists between death and the appointment of the administrator? 
Sir, it is in the dead man. Suppose he comes to life before the 
administrator is appointed or qualified, and months and years often 
elapse in many cases, will any sane man dare assert that he could 
not exercise acts of ownership to the fullest extent over his own 
property? The most that can be said is that the title is in a state of 
suspended animation; suspended until the dead man, if he sees fit, 
resumes it again. Upon this latter proposition I have an authority 
directly in point from the highest judicial tribunal in the United 
States — I mean the Supreme Court. Let me read it, sir, and for- 
ever silence those who would attempt to take a dishonorable advan- 
tage of a man while he might be temporarily absent on a celestial 
exploring expedition. It is found in the 133 U. S. Supreme Court 
Reports, page 92: 

“*Tt is not necessary to be over-curious about the intermediate 
state in which the disembodied shade of naked ownership may have 
wandered during the period of its ambiguous existence.’ And later 
on in the decision the Court say: ‘It remained as before stated, 
a mere dead estate or in a condition of suspended animation.’ 

“This decision was quoted with approval in Jenkins v. Collard, 
145 U.S., page 812. 

“ Now, let us apply these clearly enunciated principles to the case 
at bar. 

“The Court clearly recognizes such a thing as a ‘ dead estate,’ 
and it stands to reason that only a dead man can be vested of a dead 
estate. Can a ‘dead estate’ vest in a live man? The Supreme 
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Court of the United States says it cannot. Not only must the estate 
be dead, but the man must be dead also, before there can be a umon 
ofthe two. Now, conceding for the purpose of argument that Moses 
Scott died as declared by the Probate Court, at the same moment 
his estate died also; so that while living he had a ‘live estate,’ 
and when dead he had a * dead estate... Upon his resurrection, and 
not before, his estate is resurrected also. There has never been 
a moment when he was not the owner in fee of the property in con- 
troversy. Mark well the language of the Court; it is not only 
referred to as a ‘shade of naked ownership, but is especially 
declared to be the disembodied shade of naked ownership, and we are 
expressly cautioned against being over-curious about the * interme- 
diate state in which it may have wandered during the period of its 
ambiguous existence.’ 

“T recognize the fact that the Court was somewhat unfortunate 
in the use of the words, ‘ ambiguous existence,’ for it would seem to 
follow that the Court doubted the ‘ existence’ of the title, which 
immediately preceding it had so aptly described and clearly dis- 
tinguished. The qualifying word * ambiguous, as applied to the 
word ‘ existence,’ evidently refers to the ambiguity which theretofor¢ 
existed in the minds of other courts and law writers who were 
unable to grasp the great principles thus, for the first time, so clearly 
outlined and illustrated. 

“ Reference has been made to the case of Martha D. Roderigas. 
administratrix, v. East River Savings Institution, which, it is 
claimed, supports opposite contention. [| will clearly show your 
honor how it cannot apply. The facts are these: The East River 
Savings Institution, like all other banking institutions, desired, 
above every other consideration, to be honest and carefully protect 
its depositors. It had on hand. in 1869, $485.00 principal and con- 
siderable amount of interest thereon, which had been deposited by 
James Divine in 1857. The bank contemplated an involuntary 
assignment, in fact, had everything all ready for that purpose. The 
only thing which stood in the way was this deposit. They couldn't 
find Divine, so the officers went in a body to Mrs. McNeil, the 
administratrix, and tendered her the money. She refused it. They 
begged and implored her to take it, explaining that they could not 
proceed with the assignment until every honest debt was paid. 
Finally, in order to accommodate them, she somewhat reluctantly 
received the money. These were the truce facts in the case, which 
were disclosed in confidence to the Court of Appeais in New York 





